



















































































































































































































































































Results

The only major cost of the operational side of this experiment
was time committed by the two full-time probation officers, their
secretary, and the research assistant.

To balance against these costs, we did not find any significant
decrease in the number of police inquiries required in the cases that
were discontinued, nor did we find any savings in the preparation of
“advance disclosure” by the police and CPS.

We did find, however, that average number of court appear-
ances was less in the cases discontinued after the provision of informa-
tion (1.75 appearances) than in either those discontinued without the
help of the probation team (2.0 appearances) or in the remainder of
target cases (2.5 appearances).

We also found that those legal aid costs that we were able to
verify were lower in cases discontinued after the provision of informa-
tion than in either those discontinued without information from the
team or in the remainder of the target cases. Information on legal aid
costs, however, proved very difficult to get, although we tried to obtain
them from the defence lawyers, from the court, and from the Law
Society. We were unable, therefore, to quantify these savings.

Other Perspectives

Prosecutors were not the only ones with views on this experi-
ment, but the operation of the experiment did not appear to present
great difficulties for any of the other services or professionals in-
volved, and there were clear advantages for many.

The procedures followed in the experimental cases appeared to
improve communication between the CPS and the police. Prior to the
experiment, several police officers had complained to us that they
were not informed of the reasons for discontinuing specific cases.
During the experiment. however, not only did the police receive a
copy of the report prepared by the probation team, but the monitoring
found more communication between the police and prosecution in
cases that were discontinued following the submission of a report from
the probation team than in cases discontinued without such a report.*

Police officers, on occasion, questioned individual decisions to
discontinue cases; but when the senior officers in one of the participat-
ing stations reviewed the cases discontinued from their perspective,
they reported that they agreed with the decision in all but one of the
cases. There had been some concem that the stations involved would
reduce their use of cautioning as a result of the operation of the experi-
ment; but the Metropolitan Police supplied their own statistics on this
at the end of the experiment, showing no apparent decline in the use of

* Based on the average
number of telephone
calls made berween the
CPS and the police
siation noted in the
prosecution file.
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cautioning. In general, the police officials and officers with whom we
dealt were supportive of the scheme.

Solicitors were represented on the advisory committee to the
experiment through the Law Society’s Criminal Law Committee.
After reviewing the results, the committee welcomed the experiment
and suggested that it be extended further. The Committee, which
included solicitors who prosecuted as well as solicitors who defended,
felt that the project was “helpful and positive for all parties concerned
including defendants and the court and Crown Prosecution Service.”
The Committee did raise a concemn regarding the inability of the CPS
to issue a caution, but this was acknowledged to be a complicated
issne, and the Committee indicated that it would deal with it at some
future time.

Members of the duty solicitor committee at the Horseferry
Road court reported that they had received no adverse comments from
their members. Some had never encountered the experiment, while
others had encountered it often. Among those who had worked with it,
the experiment was regarded as providing a useful service.

Perhaps the most interesting perspective was that of the Proba-
tion Officers themselves. They reported that they enjoyed the work
and found it professionally rewarding, despite the short-term nature of
their contacts with defendants. They deseribed the rewards as having
come principally from engaging with defendants, not as offenders, but
as people encountering difficulties and stress as a result of the court
process itself.

Because many of the defendants in the target group had no
previous contact with the courts, they were often confused or simply
ignorant of the process that they faced. Because the charges were
relatively minor, many had been told that they would not qualify for
lezal aid and had not, therefore, sought legal advice. Some were also
experiencing stress within their families as a result of the charges
against them, and a minority had serious medical or psychiatric prob-
lems that were exacerbated by the eriminal process. Talking with
defendants about these issues uncovered useful information with a
bearing on the public interest criteria in the Code; but even when there
was no information bearing on these critena, the interviews appeared
to assist defendants in dealing with the inevitable stress of the proceed-
ings. As aresult, some defendants about whom no information could
be obtained and who were duly prosecuted and convicted had never-
theless written to the staff to thank them for the opportunity to talk
about their situations.

The probation staff also found that the work of project required
them to adapt their professional skills to the unique role that they had
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to play. Their meetings with defendants had to be carefully structured
to accomplish several objectives, including:

+ explaining the experiment to defendants in clear and accurate
terms without raising unrealistic expectations that their cases may be
stopped;

- explaining the consent procedure so as to emphasize the
possible dangers as well as potential advantages to defendants in the
experiment;

« avoiding any discussion of the alleged offence that might be
inappropriate at this pre-court stage, and directing the interviews
instead to the sorts of information listed in the Code for Crown Prose-
cutors.

- identifying specific sources through which information re-
ported by the defendant might be verified quickly and accurately;

« identifying areas of stress or other difficulty with which the
defendant might require immediate assistance, usually from agencies
other than the probation service.

In addition, the probation staff had to adopt strict rules regard-
ing consent and confidentiality, resisting offers of information about
defendants from colleagues until the defendant has consented, and
sharing information gained with those outside of the experiment only
with further consent. The staff also had to leam to explain their task
and its limits to doctors, social workers, and other professionals from
whom they seek information on very short notice.

Finally, the probation staff had to adjust the manner in which
they wrote their reports. They had to adhere to guidelines that encour-
aged them to report only those facts bearing on the public interest
criteria that they could verify, and to do so without expressing personal
opinions or making recommendations about the course to be followed
in the particular case. This required the development of a special dis-
cipline in the writing of reports through which they could stand back
from the anxiety that they sometimes came to share from defendants
who ranged from nervous to suicidal. Overall, the probation team
reported that they had found the experiment to be a highly rewarding
and professionally stimulating experience.
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4. The Challenge of Implementing
Prosecution Policy

The Challenge

The CPS was two years old in London at the time of this ex-
periment, and many of its lawyers had been engaged in prosecution for
longer than that. Nevertheless, the creation of a national prosecution
service was a relatively new innovation in an already complex criminal
justice system. Both the powers and the policies of the CPS were siill
largely inchoate. For the lawyers involved in this experiment, there-
fore, the scheme did more than provide additional information with
which 1o take familiar decisions. By repeatedly requiring them to
consider the individual circumstances of a case after they were con-
vinced that the evidence held a realistic prospect of conviction, the
scheme forced them to examine the nature of their unique powers and
to explore the workings of their policies more closely than they had
ever done.

Viewed from this perspective, the results of the experiment are
a tribute 1o the skill of those who crafied the polices embodied in the
Code . By following the guidance and employing the language pro-
vided by the Code prosecutors were able to take potentially controver-
cial decisions without provoking controvercy. For the prosecutors
involved, however, the experience of the scheme highlighted difficul-
ties that will have to be faced in any effort to extend this work.

The difficulties lie on two different levels. First, for a few
prosecutors, the very idea of prosecution policy was never understood.
Second, for the majority who undersiood and sought 1o apply that
policy, the Code alone frequently did not provide enough specificity to
give them the confidence 10 make their own decisions.

Such difficulties are certainly surmountable. Indeed, those in
charge of the CPS branch in which the experiment took place were
able to help most of their prosecutors overcome these difficulties in the
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short time that this experiment continued. Their efforts, therefore,
provide a useful point of reference for those who would seek to imple-
ment these or other prosecution policies within the CPS.

Estabiishing Legitimacy

The first of these two types of difficulty was most clearly
illustrated when, in the last week of the experiment, the participating
prosecutors and their supervisors talked 1o me about their own experi-
ences of the scheme.

One of these prosecutors reported to the group that she had not
found the information provided by the probation service to be at all
helpful. She explained that the information submitted through the
scheme usually contained interesting details about the defendant’s
circumstances, but it was unhelpful because, in her experience, it had
never suggested that the defendant was not guilty. On further ques-
tioning by her Chief Crown Prosecutor, she explained that she would
never discontinue a case against someone whom the evidence showed
was guilty of the charge. That was not her job.

In fact and in law, of course, it was her job. Yet this frank
exchange, coming at the end of what was probably the most concen-
trated effort in any CPS office to focus the minds of the prosecutors on
their own policies regarding discontinuance, reveals the magnitude of
the challenge facing the leadership of the CPS as it seeks to implement
its policies. Despite daily contact with the experiment and with col-
leagues and supervisors who were discussing it, this prosecutor failed
to grasp the idea of prosecution policy itself as something separate and
distinct from the application of the substantive criminal law. In her
view, her job was simply to apply the substantive law, and her profes-
sionalism was restricted to its correct and skillful application.

If these views can persist even within an experimental situ-
ation, they will certainly be found elsewhere in the CPS. In an experi-
mental context, supervisors are often able to spot such misunderstand-
ings and address them through individual discussions; but in a service
the size and scope of the CPS, the basic idea and legitimacy of prose-
cution policy can probably only be established through a program of
training. Ideally, such training would begin as part of basic legal
education, prior to one’s qualification to practice. Beyond this, how-
ever, it is to the advantage of any prosecution service to provide its
own initial training for all recruits. Arguments will inevitably be made
that new recruits cannot be spared for a week or two of training before
they commence their work; but the failure to train new prosecutors in
the special role, powers, and policies of a prosecution service is likely
to damage the coherence of the service as well as the consistency of its
decisions.
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Providing More Specific Guidance

As the comments reproduced earlier in this report demonstrate,
most of the prosecutors involved in the experiment did come to under-
stand, accept, and support the policies that they were asked to follow.
Throughout the length of the experiment, however, many of these
prosecutors sought more detailed guidance from their superiors as to
the circumstances in which discontinuance was appropriate. The Code
helped them to identify the factors that were to be weighed in an
individual case, but it did not help them to weigh one factor against
another. How should a prosecutor weigh a youthful defendant’s
previous record of assault in a minor theft case? Should the decision
to prosecute a minor case of criminal damage be affected by the fact
that the defendant has made compensation? Should a bind-over be
sought when public order offences are discontinued?

The answers to these questions were so varied, that virtually
every case was brought to a Senior Crown Prosecutor and many went
to the Assistant Branch Crown Prosecutor. When confronted with the
questions, these senior lawyers found it difficult to articulate principles
that would assist the younger prosecutors in future cases. Instead, they
applied their own “experience™ to reach a decision in the case at hand.
Within two months of the start of the expsriment, it was clear to the
Branch Crown Prosecutor and to most of his staff that additional
suidance was needed if the senior staff were to avoid reviewing every
case. Yel framing guidance that would provide the necessary specific-
ity while preserving flexibility appeared to be difficult.

To assist the Branch Crown Prosecutor, the research staff of
the experiment assembled a collection of cases that had been consid-
ered duning the first few months of the experiment. The cases were
split into four groups of offences: shoplifting, other theft, criminal
damage, and public order offences. The papers in each group (includ-
ing those prepared by the probation team) were distributed to the
Branch and Assistant Branch Crown Prosecutors. Each group of cases
then became the subject of a discussion in which the researchers
pressed these two senior prosecutors to articulate the principles that
they would apply to the cases. At the end of each of these four ses-
sions, the research staff transcribed the principles and presented them
for review and further discussion by the two senior prosecutors.

This process itself proved interesting, as the Branch Crown
Prosecutor and his Assistant Branch Crown Prosecutor struggled to put
words to their years of experience. Despite the difficulty of this under-
taking, they persisted through two months of discussions, explaining
that the policies in the Coode could only be implemented if the deci-
sions could be taken by young prosecutors who inevitably lacked their
experience.

Liy
Uy



36

Public Interest Case Assessment

By the end of these discussions, the Branch had produced a set
of detailed guidelines covering these four groups of cases. There was
not sufficient time within the experiment for the Board of Management
of the CPS to consider the result and approve its distribution; but the
process itself allowed the Assistant Branch Crown Prosecutor to
respond in a more useful fashion to the questions of his junior prosecu-
tors in individual cases. At the conclusion of the experiment, the
prosecutors on the Horseferry Road team urged the Service to make
such guidelines available in the future.

Future Development

As the experiment came to a conclusion at the end of 1988,
each of the participating servicés and professional groups expressed
their desire to see the effort continue. Encouraged by the results and
by the effectiveness of the safeguards, the participants in the experi-
ment were already planning the next phase of this work. Indeed,
outside of London, the experiment was understood as relevant to other
metropolitan areas, and there was interest being expressed about
replication.

The results achieved in the initial experiment are, indeed,
encouraging; but the work on public interest case assessment is not yet
sufficiently developed for the sort of replication that has been accom-
plished with the bail information schemes described in the first volume
of this report. Along with the positive resulis and the proven safe-
guards, this experiment produced a series of questions that might best
be answered by designing and testing a series of pilot schemes. These
schemes, if developed, would best be coordinaied on a national level
by an inter-agency working group. Local areas would be in the best
position to propose particular adaptations of the London scheme, but
the variations will be of greatest use if they are planned with a high
degree of coordination.

Among the important guestions to resolve in the design of
those schemes would be the following:

1) Should furure schemes concern themselves with defendants
held in custody by the police to awair their first appearances? The
experimental scheme failed to provide much useful information about
this group of defendants. This was primarily because the probation
team did not find it possible to talk to most of them; but even in the
few cases where the team did make contact, there was little useful
information collected and there were relatively few cases discontinued.

2) Should future schemes expand the range of offences to be
considered? There is no obvious way in which the target group of
offences onght to be expanded based on the experiment, but it might
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be possible to include minor assault cases if the probation team were
able and willing to become involved in some mediation work.

3) Should future schemes include a more structured provision
for voluntary assistance? During this experiment, both the probation
and prosecution staff felt a need for more regular contact between
some of the defendants under severe stress and medical assistance of
some kind. The probation team developed a small list of doctors and
other professionals to whom they could turn to assist defendants, but
there remained a desire to do more. It is worth exploring whether or
not a more formal arrangement for referring defendants to professional
help could increase the number of discontinuances.

4) Should furure schemes continue to rely on the police to
provide the prosecution reports? In the immediate future, the answer
will probably be that the police must assist with this part of the work.
There is at least the history of this experiment suggesting the burden
on the police staff is minimal, and it did produce a large volume of
material relatively quickly. In the years ahead, however, such schemes
might explore the possibility of a probation presence in the police
station, or alternatively might find ways of obtaining these reports
from the CPS offices themselves.

These issues, and others, can be resolved in a variety of ways.
Other features of the experiment, however, ought to be preserved.
Specifically, the wide array of safeguards developed for the experi-
ment ought to be preserved in any future work. The use of strict
consent forms, notification of the police and the defence when infor-
mation is relayed to the CPS, and use of information forms that do not
contain recommendations to the CPS are probably crucial to the main-
tenance of the trust that is now growing between the services involved.

It will be the responsibility of the Probation Services to take on
primary responsibility for maintaining this relationship. Had it not
been for the original Probation Initiative, these concems of public
interest, like those of bail, might not have recieved the attention they
deserved, either within or outside the CPS. Nevertheless, the relation-
ship between these complimentary services remains delicate and work
here needs to be pursued ways that promote genuine trust,

Despite all of the difficulties, this work will continue to find an
andience so long as the CPS is interested in pursuing its independence
and the Probation Services are interested in relieving the social strains
on offenders. As the roles increase that these two independent services
play in the criminal justice process, their growing appreciation for
each other’s methods, aims, and principles will only strengthen their
own work and vision for their futures.
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